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Dear Neil 
 
Implementing the UK-US FATCA Agreement 
 
The Depositary and Trustee Association (“DATA”) represents all depositaries and trustees 
of UK based authorised funds.  At the end of December 2012, the members of DATA 
were responsible for safeguarding £658 billion of fund assets.   
 
DATA welcomes the intergovernmental approach of the UK and US on implementing 
FATCA.  We also welcome HMRC’s engagement with the financial sector to ensure that 
FATCA can be implemented without undue costs and administrative burdens. 
 
However, we do not see any reason for the regulations to define the trustee of a unit 
trust as the reporting Financial Institution where the trust is a collective investment 
scheme.  This will cause unnecessary differentiation in the treatment of AUTs and OEICs 
and could lead to distortion and confusion for fund operators, depositaries and registrar / 
transfer agent service providers.  In DATA’s view, clause 2 of Regulation 6 should be 
removed.  DATA’s view is also supported by the Investment Management Association. 
 
Role of the trustee of unit trusts 
 
A cornerstone of the tax and regulatory treatment of authorised collective investment 
vehicles (which are currently Authorised Unit Trusts (AUTs) and Open Ended Investment 
Companies (OEICs)) is that AUTs and OEICs should be treated in comparable and 
equivalent ways to ensure a level playing field.  For example, for tax purposes they are 
treated the same and an AUT is subject to corporation tax in the same manner as an 
OEIC. 
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From a regulatory perspective, the management of an authorised investment fund lies 
with the Authorised Fund Manager (AFM), which is the Authorised Corporate Director or 
ACD (if it is an OEIC) or the unit trust manager or UTM (if it is an AUT).  Sometimes the 
manager will carry out these responsibilities themselves.  Sometimes they will delegate 
this to an administrator.   
 
In the case of the ACD, it is regarded as the voice and mind of the taxpayer (because a 
body corporate is a legal fiction and must rely on its officers and/or employees).  In the 
case of an AUT, in contrast, it is the trustee and not the UTM who is the UK taxpayer. 
However, as a practical matter it will be the UTM and not the trustee who is in a position 
to report for FATCA purposes. 
 
The trustee of an AUT does not take day to day responsibility for the management of an 
AUT.  Instead, this responsibility is held by the manager of the unit trust.  These powers 
and responsibilities are defined through a combination of primary legislation (FSMA), 
rules carrying the force of law (the FSA COLL Sourcebook) and through terms in the IMA 
model Trust Deed (“the Trust Deed”). 
 
S 247 (5) FSMA provides inter alia that the FSA may make rules (“trust scheme rules”) as 
to—  
 

(a) the constitution, management and operation of authorised unit trust schemes;  
(b) the powers, duties, rights and liabilities of the manager ….of any such scheme;  
(c) the rights and duties of the participants in any such scheme; 
(d) […]  

 
These rules are set out in the COLL Sourcebook. The managers responsibilities are 
mentioned in various places within COLL but the main responsibilities are set out at COLL 
6 Operating Duties and Responsibilities. COLL 6.1.3 (1) provides that “The AFM operates 
the scheme on a day to day basis.  Its operation is determined by the rules in this 
Chapter, which require appropriate powers in the instrument constituting the scheme or 
refer to the need to state the relevant operating procedures in the prospectus of the 
scheme.” 
  
Regulation 6 
 
We understand that the intention of Regulation 6 is to ensure that the responsibility for 
FATCA compliance can be assigned to a ‘person’ – a concept that ordinarily may not 
apply to a trust (but does apply to, for example an OEIC). 
 
As described above, in practice it will be the fund manager/operator of a collective 
investment vehicle that will have responsibility for ensuring that the fund complies with 
FATCA.  This will be the case for both funds that are persons (e.g. an ACD of an OEIC 
will have responsibility for FATCA compliance) and for those that are not (a UTM of an 
AUT). 
 
The elimination of clause 2 of Regulation 6 will ensure that the regulations are consistent 
with the actual responsibilities of fund managers in relation to FATCA for all collective 
investment schemes. 
 



Moreover, eliminating clause 2 of Regulation 6 will have the added advantage of 
ensuring that all collective investment schemes that are not persons (which in the future 
will include UK tax transparent funds) will be treated the same (by operation of clause 
6(3)). 
 
Please do not hesitate to contact me if you would like to discuss any of the points we 
have raised 
 
Yours sincerely 
 

 
Alan Davies 
DATA Deputy Chairman 
 
 


